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Recommendations at a Glance 

Tribes: Legal and Administrative Framework 

1. During the colonial period, tribal communities inhabited areas were divided 
into   ‘excluded’   and   ‘partially   excluded’   areas   for   purpose   of   administration.  
Such administrative arrangements have found continuation in post-
independence India in the form of Sixth and Fifth Schedules of the 
Constitution.  Laws enacted by the Governor-General in Council or Governor 
in Council were not automatically applicable in these areas in colonial India 
unless Governor General or Governor thought otherwise. In post-
Independence India, this legal provision has been continued in Sixth Schedule 
Areas, but not in Fifth Schedule Areas. Thus, laws passed by the Parliament or 
State Legislature are not directly applicable in Sixth Schedule Areas unless the 
Governor thinks it desirable. In the Fifth Schedule Areas, laws passed by these 
bodies are automatically applicable, unless the Governor thinks it to be not in 
the interest and welfare of the tribal communities of the State.  

There have been laws and policies passed by the Parliament and State 
Legislatures such as the Forest Conservation Act, 1980, the Wildlife 
Protection Act, 1972, the Panchayat Acts (prior to the passing of the 73rd 

Amendment in 1992), and so on which have had an adverse and detrimental 
impact on tribal communities. Yet the Governors have not exercised their 
constitutional power towards the protection and welfare of the tribal 
communities. This opens up two possibilities:  

(i) Laws and policies enacted by the Parliament and State Legislatures 
should not be automatically applied in the Fifth Schedule areas (as was 
the case under colonial rule or as is presently the case in the Sixth 
Schedule areas). Its applicability should be made contingent on the 
discretion of the Governor who would determine its applicability or 
non-applicability or applicability with modifications/amendments on 
the advice of Tribes Advisory Council and issue a Statement of 
Objectives and Reasons for decisions on both applicability and 
inapplicability of laws and policies. 

(ii) In case the above is untenable, the Governor should be mandated to 
take the advice of the Tribes Advisory Council and examine 
legislations and policies (particularly, though not exclusively, those 
pertaining to issues such as forests, land acquisition, conservation, 
mines and minerals, health and education) passed by the Parliament or 
State Legislatures and the implications of the same on tribal welfare. A 
mechanism for such examination and action should be clearly stated 
and established. 
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2. Actions taken by the Governor for safeguarding the interests of tribal communities 
should   be   clearly   mentioned   in   the   annual   Governor’s   Reports   submitted   to   the  
President. The Governors must be mandated to ensure the timely submission of these 
reports.  To   this  end,   the  Governor’s  office  must  be  adequately   assisted  by  specially  
set   up  competent   and  dedicated   team   in   the   form  of  Governor’s  Cell   for  Scheduled  
Tribes (as has already been initiated in some States). 

3. The Tribes Advisory Council is an integral part of the administrative structure of 
the Fifth Schedule. Currently, the TAC consists of 20 members, of which two-thirds is 
comprised of elected members in the State Legislature belonging to the Scheduled 
Tribes. The rest are nominated members who generally tend to be government 
officials working in Ministries and Departments associated with tribal development.  
In this regard, we recommend that: 

(i) There needs to be a radical restructuring of the composition of the 
TAC. Instead of two-thirds elected members from the State Legislature, 
this should be restricted to half the members of the TAC. Moreover, 
these elected representatives must come from different political parties, 
rather than only from the ruling party. The remaining one-half should 
be comprised of Chairpersons of the district Panchayat bodies (or 
chairpersons of the Autonomous Council, wherever established) of the 
Scheduled Areas on a rotational basis. 

(ii) Tribes Advisory Council should be empowered, made active and 
responsible for the tribal affairs in the State through the following 
measures: 

 
x The scope and responsibilities of TAC should be widened to 

transform it into the Tribes Advisory, Protective and 
Developmental Council. Constitutional provisions, laws, 
policies, and administrative matters pertaining to the Scheduled 
Tribes must come under its ambit. 

x The tribal development plan of a State and its outlay should be 
approved by the TAC before it is placed before the Legislative 
Assembly. 

x In view of the serious responsibility placed on the TAC, it 
should be made compulsory for the Council to meet at least 
four times a year. 

x The Tribal Welfare Department should be made accountable to 
the TAC. It should present its annual plan, budget and 
performance report to the TAC and receive its approval for the 
next year. 

x The agenda for the TAC meetings should be prepared through 
due consultation with the members. 
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x The Governor should be made responsible for the overall 
functioning of the TAC.  

 
4. The provisions of the Sixth Schedule provide considerable space for autonomy and 
self-governance. Through the Autonomous Councils, tribals have the opportunity to 
enact legislations, execute programmes and adjudicate at a scale larger than their 
individual villages. Such a provision has helped tribes of the Northeast to protect their 
habitat, land, forests, natural resources, culture and identity. They have not 
experienced   displacement   and   land   alienation   on   the   scale   that   tribes   in   ‘mainland’  
India have. In view of these powers of political autonomy, the tribal communities in 
the Northeast region have fared much better in respect of socio-economic, educational 
and health status.422 In contrast, the tribes in mainland have fared miserably in all 
these spheres. Hence, there is an urgent need for extending the pattern of the Sixth 
Schedule in the form of Autonomous Councils in the Fifth Schedule areas as has been 
provided for in the Provisions of Panchayat (Extension to Scheduled Areas) Act, 
1996.   The   specific   provision   notes   that,   “the State Legislature shall endeavour to 
follow the pattern of the Sixth Schedule to the Constitution while designing the 
administrative arrangements in the Panchayats at district levels in the Scheduled 
Areas”.  

This pattern would provide tribal areas with an institutional structure that mediates 
between the State Government and hamlet-level Gram Sabha. There are various forms 
of Autonomous Councils in the Sixth Schedule areas. These are represented by 
Meghalaya, Mizoram, Tripura and Assam. On the question of which pattern would 
best suit the   ‘mainland’   tribal   regions   should   be   seriously   deliberated   and   worked  
upon by the States with Fifth Schedule areas. 

5. There are a large number of States wherein tribes form a sizeable population in 
blocks or villages, for example, in States like West Bengal, Kerala, Tamil Nadu, 
Karnataka, Goa, etc. Tribal areas in these States must be brought under the ambit of 
Scheduled Areas.  

6. There are various impediments to the smooth and inclusive working of the 
Autonomous Councils in Sixth Schedule areas which must be addressed. In order to 
do so, we propose the following: 

x Autonomous Councils must be covered under State Finance Commission that 
is empowered to review periodically the financial position and lay down 
appropriate principles of resource distribution between State and the 
Autonomous Council. Funding should not be left to arbitrary discretion of the 
State Governments. 

x The ADC should be reconstituted within six months of its dissolution. 

                                                           
422 There are several other reasons for this situation, most importantly, the relative homogeneity of the population in 
Northeastern states, a tribal majority in many states and a history of missionary activity. However, the provisions of the Sixth 
Schedule have also made a significant contribution.  
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x There should be provision for reservation for tribal women (one-third) as well 
as smaller tribal groups in the ADCs and other political institutions. 

x Traditional political institutions at the village/hamlet level should be formally 
recognized by the State. 

 
 
Livelihoods and Employment Status 

1. There is a dire need to establish agro-based training institutions and related 
labour-intensive processing industries in tribal regions. Terms and quantum of 
micro-credit should be made reasonable for individuals, SHGs, cooperative 
institutions and Gram Sabhas in Scheduled Areas for the tribes to pursue these 
occupations.  
 

2. In order to make use of land available with the tribal farmers, they should be 
motivated to undertake organic farming and eco-forestry. This requires 
concerted efforts by the Departments of Agriculture and Forest to motivate the 
tribal farmers to undertake such activities.  

 
3. Although a majority of Scheduled Tribes have land, and cultivation is their 

main occupation, water for agriculture is the greatest impediment in 
production. Micro watershed development program with people-centered 
participatory approach is a good method for poverty reduction through natural 
resource management in tribal regions. Therefore, micro watershed should be 
given top-most priority in tribal areas to enhance agricultural productivity. 
 

4. It is imperative to strategize water management in degraded and undulating 
land, dependent on erratic monsoon. Water conservation through large dams 
has been proved contrary to the interests of the tribes. Therefore, the best 
strategy would be to construct water harvesting structures on various small 
and large water sources. Even on big rivers, small water harvesting structures 
could be constructed, which would be environment friendly.   
 

5. The deprivation of STs of cultivated land adds to their marginalization and 
penury. This warrants the prevention of all kinds of tribal land alienation 
through strict enforcement of laws and restoration of alienated land to the 
tribal owners as per the provisions of the PESA and the confirmatory Acts by 
various States. There should be monitoring agencies at the National and State 
levels to prevent alienation of tribal land and its restoration. 
 

6. Since tribal inhabited regions have good forest cover (with or without trees 
now), they should be allowed to participate in the protection and management 
of forests. The newly acquired land under FRA, 2006 could be utilized in eco-
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forestry rather than for food grain cultivation, which could give more return to 
the ST farmers, in case they want to opt for it.  

 
7. Credit and marketing facilities need to be extended to the STs. Delivery of 

social justice must be monitored by the National Commission for Scheduled 
Tribes, both at the national and state levels.   

  
8. There is severe under-representation of STs and pending vacancies in Central 

Government services. As far as the representation of STs in Public Sector 
Banks, Financial Institutions and Insurance Companies, STs accounts for 6.55 
per cent, which is less than the mandatory 7.5 per cent of ST reservations to be 
followed by these institutions. Therefore, the Government should follow a 
transparent policy with regard to jobs for STs in public sector. No ST 
candidates who fulfill the basic eligibility criteria for a specific post should be 
rejected on the ground of no suitable candidates found.  

 
9. The discriminatory credit policy of the financial institutions is a major 

deterrent in the participation of STs in business. Entrepreneurs among STs 
must be given credit facility on par with other social groups. Further, all steps 
must be taken by the Government for skill development among the tribal 
youth to make them employable or self-employed, according to their 
aspirations.  
 

10. The participation of STs in MGNREGA has been decreasing from its 
inception in 2006. This trend is very disturbing, which should be investigated 
and monitored by a special agency under the administrative control of MoTA.  
 

11. Tribals should be encouraged to use their traditional knowledge to meet their 
needs by recreating their forest ecosystem and forest-based livelihood.  

 
12. The Particularly Vulnerable Tribal Groups (PVTGs) among the tribes need 

special attention due to their vulnerability in the present situation. Their 
customary right to land, forest and sources of livelihood must be respected and 
protected. The issue of nomenclature must be addressed by commissioning a 
special study. MoTA should ensure that all states having PVTGs should take 
steps to have micro-projects for individual PVTGs to utilize the grants 
received under SCA. The Project Offices for PVTGs should be made to report 
to the MoTA about the development activities undertaken for the PVTGs 
under their jurisdiction, rather than submitting allocation and expenditure 
statements. 

 
13. Data on development parameters with respect to STs are not available for the 

purpose of policy planning and implementation. Therefore, a National Institute 



395 

 

of Tribal Development, an autonomous research organization, has to be set up 
exclusively for undertaking research on STs. 

 

Education 

1. The purpose of education anywhere, including in tribal areas, should be to 
provide chidren with an understanding of the environment and society in 
which they live and to endow them with the capability to earn a livelihood in 
the local society and, for those who have the desire and ability, in the national 
job market. 

2. There is a marked gender gap with respect to education in tribal society. This 
is reflected in the disparity in literacy levels, drop-out rates and enrolment in 
higher education. Hence, there is a need for greater gender focus and social 
mobilization to encourage education of girls. The State must develop certain 
mechanisms to this effect. 

3. Since the educational scenario in tribal areas is marked by poor infrastructure, 
providing adequate infrastructure, such as classrooms, teachers and teaching 
aids as well as basic facilities like electricity, water, boundary walls and toilets 
is absolutely essential for the proper functioning of these schools and from the 
perspective of security and safety of children. 

4. In view of the deteriorating condition of elementary education in tribal areas, 
where Sarva Siksha Abhiyan has hardly been of help, recourse should be taken 
to the Right of Children to Free and Compulsory Education Act, 2009 which 
provides for compulsory enrolment of all children between the age group 6 to 
14, re-enrolment of those who have dropped out with the facility of special 
coaching for admission in a  class appropriate to his or her age, and admission 
of a child in a neighbouring school of his or her choice. The Act should be 
stringently implemented. 

5. Keeping in view the difficulties of adjusting to a new cultural environment, 
teachers for schools in the tribal regions should be recruited locally. Along 
with the teaching staff, the administrative staff dealing with tribal education 
should have regular orientation courses to appreciate tribal culture and way of 
life. To facilitate such training, the centers of training should be located in the 
tribal areas. There should be a separate cadre of teaching and administrative 
staff, who will serve among the tribal schools over the long run.  

 
6. New teacher training institutions should be opened in the TSP areas to meet 

the full requirement of qualified and trained teachers.  The curriculum for the 
training should be drawn up very carefully, taking into account the socio-
cultural milieu, tribal ethos, language etc.   
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7. The dearth of teachers fulfilling the eligibility criteria set out under the RTE 
Act is an impediment to achieving the right to education in tribal areas. For 
addressing the current crisis of absence of teachers in tribal areas, special 
efforts need to be made to produce more teachers who have qualified the 
Teachers Ability Test. This must be done on an emergency basis. In the 
interregnum, teachers appointed in educational institutions must be given a 
term within which they qualify the Teachers Eligibility Test, and facilities be 
provided to assist them in taking this test, including training, courses and 
access to materials. 

8. The State Governments should develop a policy for multilingual education, so 
that early learning is conducted in the local language.  

9. The experiment with the Model Primer developed in Odisha and other similar 
ventures may be worked upon in TSP areas and in tribal languages in other 
states as well. 

10. Inclusion of local culture, folklore and history in the curriculum can help in 
building confidence of tribal children and enhance the relevance of education 
in their lives. Music and dance are a central part of tribal life. Therefore, 
storytelling, theatre, painting, music and dance performances should be 
promoted. Similarly, sports such as football, archery and other popular local 
sports are extremely beneficial and therapeutic for children, and should be 
promoted. 

11. Recognizing   that   the   tribal   people   have   certain   cultural   ‘genius’,   different  
aspects   of   ‘indigenous   knowledge’   should   be   documented,   researched   and  
promoted. For developing better understanding of the tribal cultures and their 
promotion, there should be appropriate number of tribal cultural academies in 
regional centres. An important step in this direction is teaching tribal history 
and culture in schools for both tribal and non-tribal children. 
 

12. To address the problem of low representation of the tribals in higher 
education, it is necessary to refurbish primary and secondary school education 
through special coaching. 
 

13. Institutions of ITDAs/ITDPs and micro-projects support to the tribal schools 
should be strengthened for prevention of dropouts.  

 
14. The policy of no-detention needs a review.  When the student, teachers, or 

parents of the student request for retention of a child to enable him/her to 
acquire skills to move to the next class, he/she should be retained.  

15. In light of the harsh terrain of tribal inhabitations, norms concerning distance 
and Pupil-Teacher Ratio, at all levels of school education, should be reviewed. 
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16. The policy of vocational education at the secondary and senior secondary level 
needs further integration and strengthening.   

 
17. There is a marked absence of quality secondary and higher secondary schools 

in tribal areas. The Government needs to establish well-run residential schools 
such as Jawahar Navodaya Vidyalayas closer to the habitations (within a 
radius of ten kilometres) up to Class XII. These schools must provide 
comprehensive facilities for marginalized children including quality education, 
health care and academic support classes. 

18. Residential schools should be set up specifically for Nomadic Tribes. The 
basic principles are: (a) The residential schools should be in places where the 
weather is least harsh, (b) there should be special security for the children, 
including girl children for whom there should be women wardens, (c) the 
parents of students should be brought to these institutions so that they are 
informed about the education, and quality of life, of their children, (d) there 
should be proactive efforts by Tribal Affairs officials of the State to approach 
every family to help them make an informed choice to send their children to 
the schools, (e) the holidays for these schools should be fixed in such a way 
that the children can meet their family, when the family returns to the place 
where they celebrate festivals, weddings, etc.  
 

19. In residential schools, which are often in the news for incidents of sexual 
abuse of students, strong mechanisms should be put in place to protect the 
students from abuse, neglect, exploitation and violence.  

20. There   is   a   need   to   recognise   the   adverse   impact   of   violence   on   children’s  
education. No schools or areas in the immediate vicinity of schools should be 
occupied by security forces or the police, as has been the case in conflict zones 
in tribal areas. Demilitarisation of schools is vital in order to restore schools as 
a place of safety, security and scholarship for students. 
 

21. Involvement of community in educational interventions through the 
Panchayati Raj Institutions needs to be institutionalized. Information on 
various schemes and benefits to beneficiaries should be provided to the Gram 
Sabhas and Gram Panchayats, which would create transparency and increase 
awareness about their entitlements. 

 
22. There is a need for regular social audits to monitor the functioning of schools. 

To this end, a monitoring committee at the block level for primary and middle 
schools and district level for high and higher secondary schools should be set 
up.  
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23. Most  of  the  educational  ‘missions’  do  not  reach  the  tribal  areas  and  where  they  
do reach, they are too rare to have any significant impact. The State 
educational machinery is largely responsible for this situation. There should be 
proper accountability of the State educational administration to end the 
longstanding stagnation in education in tribal areas. 
 

24. The scope of education needs to be expanded for the purpose of scholarships 
and should include tribal painting, art, craft, song, music and dance, etc. While 
the Ministry of Tribal Affairs is now supporting scholarships for students 
belonging to Scheduled Tribes, the UGC and the MoTA should support 
scholarships for tribal studies for non-tribal students also. A single window 
scholarship portal targeting the Scheduled Tribe students should be established 
to provide information on different scholarship schemes.   

 
25. Regional Resource Centres in States with significant tribal populations should 

be established to provide training, academic and other technical support for 
development of pedagogic tools and education materials catering to 
multilingual situation. 

 

26. It is suggested that owing to poor condition of the State Tribal Research 
Institutes, there is the need to improve the same in terms of infrastructure, 
quality of staff, research output and direction for policy. It is also 
recommended that a Central Tribal Research Institute, as has been planned by 
the Central Government, be launched. 

 
27. It is recommended that a Tribal Chair be established by the UGC in 

Universities in every State comprising Fifth Schedule Areas.   

 
Health 

1. The first principle of any policy or program for tribal people is participation.  
Tribal people as a population segment are not politically very vocal. However, 
they have different geographical, social, economic and cultural environments, 
different kind of health cultures and health care needs.  Hence their views and 
priorities must get due place in any health care program, meant for them.  We 
suggest making use of three types of existing institutional mechanisms to 
improve the programs. 
x Tribal Health Assembly: From the Gram Sabhas at village level, upto the 

national level, Tribal Health Assemblies should be annually organized in 
which the people (at the level of village) or their representatives (at the 
higher levels) participate. For instance, such a ‘Tribal  Health  Assembly’  is  
annually organized for the past 15 years by an NGO, SEARCH, in 
Gadchiroli district (Maharashtra) for three purposes, a) to listen to the 
health problems and priorities of the people, b) to get approval for the 
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proposed health solutions and activities, c) to get their feedback on 
ongoing activities. This can serve as a model at the local level in other 
Scheduled Areas. At least one Gram Sabha meeting annually should be 
exclusively dedicated to the purpose of health and related subjects. 

x Tribal Health Councils: These should be constituted by including elected 
representatives, NGOs, experts and government officers for the purpose of 
planning and monitoring of programs. Such councils should be constituted 
at the block or ITDP level, district, state and national level. These should 
be empowered to shape the health plans and monitor implementation. 
These sub-committees of Panchayat level, district level and Zilla Parishad 
could function as Tribal Health Councils. 

x Tribes Advisory Councils at the state level: These Councils should 
approve the health plans prepared by the Tribal Health Councils, and to 
review the performance of implementation.  

 

2. In view of the enormous diversity among nearly 700 tribes in India, the second 
principle to be followed is of area specific and tribe-sensitive local planning.  
The PESA provides an institutional basis for this. The three institutional 
mechanisms suggested above, when created and made operational at the block, 
district and state level, will allow local planning. 
 

3. Social determinants of health – literacy, income, water, sanitation, fuel, food 
security and dietary diversity, gender sensitivity, transport and connectivity – 
play very important role in determining the health outcomes. Hence, inter-
sectoral coordination for improvement in other sectors is as important, if not 
more, as health care.   Some specific suggestions for improving health are: 
x The construction of drainage system, village sanitation infrastructure, 

personal toilets and the environmental measures to control mosquito-
breeding can be included in the MGNREGA scheme and completed on 
priority basis in Scheduled Areas. 

x To reduce the household use of unclean fuels and biomass burning, the 
solar energy, especially the solar cooker, water heaters and lights be 
promoted in Scheduled Areas.  This will also help save trees. 

x Improving nutrition of children, adolescents and pregnant and lactating 
women is critical for the Scheduled Tribes population. The nutrition 
awareness and feeding programs in the Scheduled Areas can be better 
implemented in collaboration with the National Rural Livelihood Mission 
and the women’s  saving  groups  in  the  villages. 

x Health and income available for family will show improvement by 
controlling alcohol and tobacco. 

 

4. Empowerment of the Scheduled Tribe people is another cardinal principle.  
Building their capabilities to care for their health is the long term solution far 
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superior to a perpetual dependence.  This however does not mean that the 
government or the rest of the society can abdicate their responsibility towards 
tribal people.  But this responsibility can be better served in long run by 
building   local   capacity.      In   other  words,   instead   of   ‘giving’   health   care, the 
policy  should  be  to  build  ‘capacity  to  care  for  health’.     This  principle  should  
guide in planning health care – especially in the choice of who will provide 
health care, where, when and how. 

5. To bridge the scientific knowledge gap of centuries, health care for Scheduled 
Areas should give paramount importance to spreading  ‘health  literacy’ by way 
of mass educational methods, folk media, modern media and school 
curriculum. Enormous scope exists for communication in local dialects and for 
the use of technology. 

 

6. A large number of Scheduled Tribe children and youth – more than one crore 
– are currently in schools.  This provides a great opportunity – both for 
improving their health and for imparting health related knowledge and 
practices.  Schools, including the primary schools, middle schools, high 
schools, ashram shalas and also the Anganwadis should become the Primary 
Health Knowledge Centers. 

 

7. Special attention should be given to women, children, old and disabled people 
in the Scheduled Tribe population as these are the most vulnerable. 

 

8. Traditional healers and Dais play an important role in the indigenous health 
care.  Instead of alienating or rejecting them, a sensitive way of including 
them or getting their cooperation in health care, must be explored. Traditional 
herbal medicines should be protected through community ownership.  The 
ownership and intellectual property rights of tribal community over their own 
herbal medicines and practices should be ensured. 
 

9. Apart from the physical distance, a huge cultural distance separates the tribal 
population from others. Health care delivery to the Scheduled Tribe 
population should be culture-sensitive and in the local language in order to 
overcome this distance. 
 

10. Health care delivery system for Scheduled Areas must keep as its guiding 
principle the Chinese axiom – How far can a mother walk on foot with a sick 
baby? Health care must be available within that distance.  This, for the tribal 
communities living in forests, means health care must be available in their 
village/hamlet. Sixty years of failure should teach us that health care from 
outside is not a feasible solution. The design of health care in Scheduled Areas 
should be such that major share of health promotion and prevention and a 
sizable proportion of curative care is generated and provided within the village 
or hamlet. 
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11. In light of these principles and in view of the common disease pattern and 
needs listed earlier in the conclusions section, we recommend that the Ministry 
of Health and Family Welfare should redesign the primary and secondary 
health care services in Scheduled Areas.  The new pattern should not be 
enforced as a top-down, vertical, uniform national program, but should 
provide a framework for local planning with local participation. Thus, the 
‘Tribal  Health  Plan’ will have three feature:  one, a process framework about 
‘how’   to   prepare   the   local   plan,  which  will be in the form of guidelines on 
mechanisms; second, a series of locally developed need-based contents of the 
plan and third, a design or structure of the health care system to deliver such 
services   in  all  Scheduled  Areas.  This   ‘Tribal  Health  Plan’  should  become  an  
essential feature of the National Health Mission and of the Tribal Sub Plan.  
The goals and monitoring indicators of this plan will be different than the 
regular MIS of the NHM. 
 

12. Human Resources for Health: The well-known difficulties in deploying 
doctors, nurses and other technical personnel from outside, into Scheduled 
Areas have made the problem of human resources the Achilles’  heel  of  health  
care in Scheduled Areas.  We recommend that, instead of making futile efforts 
to import unwilling and unstable personnel from outside, the most feasible and 
effective long term solution will be to select, train and deploy local Scheduled 
Tribe candidates.  This should be done at the following levels: 

x  Accredited Social Health Activists (ASHA) and Anganwadi workers –
from the same village or the hamlet. 

x  The ANMs and paramedic workers – from the same block. 
x  The doctors and public health program managers – to a large extent, 

from the same district. 
 

The candidates must be local, belong to Scheduled Tribes, be fluent in local tribal 
dialects, be selected on merit and should be committed to serve in the local 
Scheduled Area for at least ten years. 

The ASHA workers, Anganwadi workers and ANMs will continue to be the 
mainstay of health care in rural and tribal areas.  Due to the physical isolation of 
tribal communities, compounded by a lack of doctors, it will be pragmatic to train, 
equip and empower   the   three   ‘As’   – ASHA workers, Anganwadi workers and 
ANMs – in tribal areas to a higher level. 

Since the selection for medical education is through a statewide and all India 
competitive process, the local Scheduled Tribe candidates may not get selected.  
Hence, we recommend that separate Medical Colleges for Tribal Areas be opened 
in selected scheduled districts, one college per three million Scheduled Tribe 
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population in the state.  All seats are to be reserved for such committed Scheduled 
Tribe candidates, to be selected from the respective Scheduled Areas, depending 
on the population and need for doctors in each Scheduled Area.  The aim should 
be to provide, in ten years, the required number of appropriately trained doctors to 
serve in these areas. The High Level Expert Group (HLEG) on Universal Health 
Care, appointed by the Planning Commission, in its report (2011), has 
recommended that the District Knowledge and Training Centers be developed and 
made into medical colleges attached to district hospitals, and nearly 187 new 
medical colleges should be opened in the country, especially in undeveloped 
regions.  These recommendations can be used to open Medical Colleges for Tribal 
Areas.  Approximately 30 new medical colleges for tribal areas, each with 60 
seats per year, will be able to produce nationally about 1800 new doctors per year, 
selected from, trained and legally committed to work in the Scheduled Area of 
their origin. 

The Medical Education for Tribal Areas (META) should be, to some extent, 
different from the regular MBBS, and hence, should not entirely follow the 
curriculum of the Medical Council of India.  Besides the regular medical 
curriculum, some modifications are necessary such as: i) knowledge of and 
sensitivity towards tribal culture and language, ii) methods of communication iii) 
training and management of a health team, iv) competencies in preventing and 
managing health problems common among the Scheduled Tribe population by 
way of clinical, outreach and public health approaches, v) collaboration with other 
sectors of development affecting health, eg. sanitation, nutrition, education, 
forestry. If necessary, the MCI recognition for this degree may not be sought, or a 
new degree different than MBBS be created, with legal permission to function as a 
doctor in Scheduled Areas. 
 

13. Addiction has serious effects on the socio-economic fabric of tribal society. It 
affects not only health but also productivity, family economy, social harmony and 
ultimately, development.  Hence, i) the Excise Policy for Scheduled Areas, 
approved by the Ministry of Home Affairs, Government of India, in 1976 and 
accepted by the states, should be implemented effectively, ii) the availability and 
consumption of tobacco and drugs should be severely controlled and iii) the 
availability and use of alcohol and tobacco products among the Scheduled Tribe 
population, and the implementation of control policies by the states, should be 
monitored on selected indicators. These efforts should become a critical part of 
the Tribal Sub-Plan. 

14. The TSP budget, in proportion to the Scheduled Tribe population, should be an 
additional input and not a substitute to the regular budget for routine activities of 
the Health Department in Scheduled Areas. At least ten percent of the total TSP 
budget should be committed to the health sector, the Tribal Health Plan in the 
Scheduled Areas, in addition to the regular health budget for these areas.  
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15. Data on the Scheduled Tribe population is a basic ingredient for planning, 
monitoring and evaluating health programs in Scheduled Areas. All national data 
systems – the Census, SRS, NFHS, NSSO, and DLHS – should be asked to plan 
for and generate Scheduled Tribe-specific estimates on health indicators at the 
district level and above.  One percent of the total budget for the Scheduled Tribe 
population (TSP) should be allocated to the generation of reliable, timely, and 
relevant segregated data on Scheduled Tribes population, from the local to 
national level.  This will provide the crucial instrument – the facts – necessary to 
guide program managers, policy makers and the Scheduled Tribe population itself. 
Towards this, the specific measures recommended are: 

x Construction of a composite Tribal Development Index (TDI) 
x Construction of a composite Tribal Health Index (THI) including the 

indicators on health status, determinants and health care. 
x Ranking of 151 districts with more than 25 percent Scheduled Tribes 

population and of states on these indices. 
x Creation of a high power national body under the Ministry of Health and 

Family Welfare to facilitate the commissioning and collection of relevant 
data and monitoring of the indices and progress.  This body should 
complete the work through the various existing agencies/surveys such 
SRS, NSSO, NFHS, DLHS, AHS, NNMB, the TRTIs in the states, the 
ICMR institutes network on tribal health, and finally, the health ministries 
in the states.  Necessary administrative and financial authority should be 
provided to this body.  Broadly, one percent of the total health budget for 
tribal areas (the regular health budget for Scheduled Areas, including the 
health component in the TSP) should be devoted for this purpose. 
 

16. Research: From the public health point of view, certain aspects of tribal health 
need research.  These are: 

x Epidemiology, disease patterns and mortality rates in Scheduled Areas, 
x Traditional belief systems and practices, and effective communication 

methods, 
x Tribal healing systems, 
x Methods of health care delivery in Scheduled Areas. 

The AYUSH (Ayurveda, Yoga, Unani, Siddha, and Homeopathy) department and the 
Indian Council of Medical Research should incorporate these into their scope of 
working. 

17. The Proposed Goals of the Tribal Health Plan should be: 

x To attain the Millennium Development Goals (2015) on health and nutrition 
for the Scheduled Tribe population in India by the year 2020, 
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x To bring the health, sanitation and nutrition status of the Scheduled Tribe 
population to the same level as that of the non-Scheduled Tribe population in 
the respective states by the year 2025, 

x To create the human resources necessary for provision of healthcare in 
Scheduled Areas, as per the norms set by the High Level Expert Group on 
Universal Health Coverage (2011), by the year 2025, 

x To create and make functional the institutions for participatory governance 
(Tribal Health Assemblies and Councils) at all levels in the Scheduled Areas 
by the year 2016, 

x To annually generate Tribal Health Plans at all levels by the year 2017, 
x To annually allocate and spend 8.6 percent, in proportion to the Scheduled 

Tribes population, of the total Health Sector Plan and Non-plan budget, plus 
10 percent of the TSP for the implementation of the Tribal Health Plan. 
 
 

Land Alienation, Displacement and Enforced Migration 
 

1. Serious effort is required by the State to minimize displacement. There 
should be a rights- based approach to comprehensive rehabilitation for 
socio-economic reconstitution of victims of development, including for the 
backlog of displaced. 
 

2. The problem is with the expansive interpretation that has been given to the 
doctrine of ‘eminent   domain’   by political and managerial elites. In this 
context, it is essential that the whole process of displacement should be 
democratic and rights   of   tribal   communities   to   say   ‘no’   to acquisition of 
their land and to access and manage forests and other CPRs, be recognised. 

 
3. The  new  legislation,  ‘The  Right  To  Fair  Compensation  and  Transparency  in  

Land Acquisition, Rehabilitation  And Resettlement Act, 2013, is 
progressive in the sense that it is the first to legally mandate rehabilitation of 
PAP. However, it fails to address the need for minimizing of acquisition of 
land and resources. This is not surprising, since the objective of the Act, 
which seeks to address concerns of those whose livelihoods are affected, 
simultaneously aims at facilitating land acquisition for industrialization and 
urbanization. This is in keeping with the broader liberalization policies. Such 
policies will result in more displacement in Central India for mining and in 
the Northeast for dams.  
x The 2013 Act already has a provision for safeguarding food security 

and states that multi-crop irrigated land will not be acquired, except as 
a last resort measure. Further, the State Government is to set limits on 
the acquisition of such land under this law. States are also required to 
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set a limit on the area of agricultural land that can be acquired in any 
given district. However, there is no mention of the need to protect 
tribal land and community resources. Hence, a suitable provision is 
required to be incorporated in the Act, to safeguard tribal land and 
community resources in Scheduled Areas and disallow acquisition by a 
non-tribal, including private companies. 

x The  definition  of  ‘public  purpose’  in  the  new  law  is  very wide and will 
only lead to greater acquisition and displacement in Scheduled Areas. 
The exercise   of   ‘eminent   domain’   and   definition   of   ‘public   purpose’  
should be severely limited.  

x Government agencies acquiring land with the ultimate purpose to 
transfer it to private companies for stated public purpose, should be 
kept outside the ambit of the new law, as the Public-Private Partnership 
mode of acquiring land is simply a backdoor method of alienating land 
in violation of the Constitutional provision to prohibit or restrict 
transfer of tribal land to non-tribals in Scheduled Areas. 

x It is recommended that, as directed in the landmark Samatha judgment 
and the PESA Act, every Gram Sabha should have the power to 
prevent alienation of tribal land and further that minerals should be 
exploited by tribal people themselves. The stringent provisions of the 
amended Andhra Pradesh Scheduled Areas Land Transfer Regulation, 
1959, should be adopted by other States, particularly the provision that 
facilitates the formation of Registered Scheduled Tribe Co-operative 
Societies, which could take up mining activities in Scheduled Areas. 
By doing so, the Samantha Judgment would hold good for all States 
with Scheduled Areas.  It should be the responsibility of the State to 
facilitate the formation of cooperatives of tribal people for the above 
purpose. 

x Gram Sabha consent should be mandatory for acquisition of land by 
the Government for its own use as well. 

x The Act does not have a provision to the effect that exploitation of 
natural resources in Scheduled Areas must be with the consent of the 
Gram Sabha. This should be rectified. 

 

4. In the interest of weaker sections such as tribal communities, the threshold 
should be kept very low and R&R provisions of the new law should apply to 
all cases. 
 

5. There is plenty of unutilized tribal land available with Central/State/PSUs, 
and Central/State Governments which is not being used for the purpose for 
which it was acquired. Governments should be legally mandated to return 
such land to the original landowner/successors or use the same for 
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resettlement of displaced tribals. This should not be left to the discretion of 
the State Government. One example of this is of HEC, Hatia, Ranchi, where 
excess tribal land had been acquired and people are agitating for the return 
of the land, but the State wishes to utilize it for other purposes. In such 
cases, land should be returned to the original displaced families.  
 
The Vijay Kelkar Committee on Fiscal Consolidation (2012) said,  
“Over   the   next   24-36 months, there is yet another policy instrument for raising 
resources  for  development  and  that  is  monetizing  the  government’s  unutilized  and  
under-utilized land resources. These resources can finance infrastructure needs, 
particularly in urban areas. Such a policy has been effectively utilized in many 
countries including USA, France, Canada, Australia and China. For monetizing 
land resources, the potential is considerable given the under-utilized prime lands of 
PSUs, Port Trusts, Railways, etc. Toward this, we recommend setting up of a group 
to work  out  the  policy  framework  and  institutional  modalities.”423 
 
The suggestion of the Vijay Kelkar Committee on Fiscal Consolidation 
(2012)   that   “unutilized   and   under-utilized   land   resources”   be   used   for  
“raising   resources”   to   “finance   infrastructure   needs   particularly in urban 
areas”   is   against   the   purpose   and   intent   of   the   land   acquisition   law   and  
should be roundly rejected, and unused land should be returned to the loser 
of the land and to the community. 
 

6. There has been inadequate recognition at the policy level that land represents 
an inalienable resource, passed on from generation to generation in tribal 
communities, who otherwise have no education and skill development. 
Studies have documented that those DPs who got jobs in lieu of land and 
whose children did not receive education or training were worse off after the 
job-holder retired from service. It is recommended that the objective of R&R 
should be to ensure that the socio-economic status of tribal DPs/PAPs after 
displacement, should improve positively rather than deteriorate further. Loss 
of land and CPR can be compensated only by proper R&R which envisages 
restoration of livelihoods, health and education facilities and skill 
development for the whole family and community of tribal DPs/PAPs. There 
should be provision of ‘land   for   land’,   in   acquisition   of   tribal   lands.  
Compensatory land provided must be made cultivable with irrigation and 
agricultural inputs. Rehabilitation should be treated as a continuous process 
to be monitored by the Project Authority and State until the alternative 
livelihood becomes economically viable. They must be given a stake in the 
assets and economic activities being created on their acquired land and CPRs 
(for example, land in command area, irrigation of tribal land in the vicinity, 

                                                           
423 Report available at http://finmin.nic.in/reports/Kelkar_Committee_Report.pdf 
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jobs in industries, or shops/jobs in industrial projects/townships). An 
expanding economy, particularly expanding labour-intensive manufacturing 
sector together with adequate emphasis on health, education and skill 
development, hold the key to humane R&R. 

 

7. The 2013 Act is weak in matters relating to skill development and provision 
for livelihood for DPs/PAPs. During a meeting between the HLC and 
representatives of displaced tribal people in Bastar, Chhattisgarh, anger was 
expressed at the non-fulfillment of promises to give jobs to the educated 
displaced persons. They were unhappy with the cash allowance being given 
in lieu of jobs. The official response, that there were not enough jobs to 
accommodate all displaced people, did not satisfy the aggrieved parties. A 
sum of two thousand rupees per month per family as annuity for 20 years, 
with appropriate index for inflation in lieu of jobs, as stipulated in the new 
Act, is too low. Clearly, more has to be done for skill development and 
creation of alternative livelihoods. One of the ways to ensure that jobs are 
provided to displaced people, including tribal families, is to create a State 
level/National-level Virtual Employment Exchange with complete data of 
age, sex, educational qualifications, and skill-set of persons displaced in the 
past, present and in near future, for providing them employment and/or 
preparing them for employment/self-employment. Global best practices 
could be studied for providing alternative livelihoods, which could include 
imaginative self-employment schemes with backward and forward linkages 
to be provided by Project Authorities. 

 

8. Research studies stress that gross undervaluation of losses, replacement 
value of loss and costs of resettlement, has led to inadequate financing of 
R&R and externalization of costs of R&R to the displaced and the future 
generations. The new law has expanded the definition of ‘displaced’ to 
include project-affected persons; however, care has to be taken to ensure that 
all genuine cases are included and compensation is properly computed.  
x In computing losses, it has to be recognized that there are instances of 

tribal DPs who do not have documents to support their genuine claim 
but who base their ownership rights on oral tradition. Such claims 
should not be rejected.  

x Forest rights have been covered under the Forest Rights Act, but other 
CPRs such as Government land and Panchayat land has not been 
covered by any legislation. This needs to be rectified. Moreover, 
survey by Government is incomplete – as a consequence, community 
land is recorded as Government land and tribal communities, primarily 
tribes who practice shifting cultivation on such land, are denied 
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compensation. This problem needs to be addressed by measures to 
include such cases under R&R provision.  

x Women require special consideration and affirmative action. Widows 
and unmarried adult daughters should be recognized as a separate unit.  

x The principle for working out land compensation has been spelt out. 
For all other assets, compensation should be based on replacement 
value or net present value of assets lost/destroyed. 

x While preparing the project cost estimates, the full cost for R&R 
should be included, and no attempt should be made to reduce costs for 
a favourable cost-benefit ratio. 

x The rehabilitation package and process should take into account, the 
cultural displacement, and loss of customs and tradition. For tribal 
people, their strength is their community, and therefore, it is imperative 
that they be resettled and rehabilitated as a community, if they so 
desire. 

x Infrastructural amenities to be provided in the resettlement area have 
been mentioned in the new law, but provision of banking facilities has 
been missed out. With primary emphasis on monetary compensation, it 
is essential that displaced tribals, who may not have experience in 
handling money and understanding of the monetary economy, should 
be advised on handling their cash compensation. Banking facilities 
should made available for keeping their money safe and credit facilities 
should be provided by the State (to avoid exploitation by money-
lenders). 
 

9. Land and water sources polluted by industrial and mining projects in tribal 
regions require attention and the onus for taking corrective measures should 
be on the Project Authorities. The schemes of the Government could be 
utilized to treat polluted land and water resources of tribal people.    
 

10. The role of the Governor is crucial for protecting land, community assets, 
culture and traditional institutions of tribal people and to ensure that they are 
treated fairly. This role extends to ensuring socio-economic reconstitution of 
tribal DPs/PAPs. This raises the issue of suitability of persons who occupy 
the important position of Governor and other offices, such as 
Commissioners, Deputy Commissioners and District Magistrates, in 
Scheduled Areas. It is imperative that the antecedents and experience of 
persons be taken into consideration by the Government to check whether 
they can protect the interest of tribal communities and are suitable for such 
appointments, in view of the special role assigned to them in such States.  
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11. Implementation of the new law will be difficult in the absence of 
resettlement and rehabilitation capacities in the local administration, local 
community and corporate entities. It is essential that the State and corporate 
sector create such capacity by introducing professional training and 
orientation courses for following the best R&R practices worldwide and 
replicating them in the Indian situation.  Offering tribal people monetary 
compensation and making promises without attendant capacity to deliver on 
them will not resolve the impasse that has brought land acquisition to a 
standstill. Sporadic attempts by instruments of the State to use force to 
acquire land is unethical and unacceptable. Only a genuine and bonafide 
effort at comprehensive and pragmatic R&R can persuade tribal people to 
part with their land. 

 
12. The new legislation lays considerable emphasis on consultation and consent 

of Gram Sabhas. It is essential that the State be vigilant through adequate 
monitoring mechanisms for ensuring that consent is obtained freely and 
every displaced person gets adequate and comprehensive R&R in lieu of 
land/livelihoods lost. The State must put in place a system to collect 
disaggregated data of DPs/PAPs for all social groups. Oversight mechanisms 
must be created at the District, State and Central levels, comprising officials 
and non-officials with proven competence, integrity and commitment to 
public good. There is a view that, though the new legislation has been 
enacted by the Centre, R&R is a State subject, which should continue. 
However, the Centre has a responsibility along with the states to ensure 
comprehensive R&R. The Central Government should decide on the 
monitoring mechanism to be put in place. One possibility is to establish an 
Authority/nodal agency with a multidisciplinary team under the Ministry of 
Land Resources. 
 

13. In view of the large-scale discontent among displaced tribal people 
regarding poor R&R, a High-Level Fact-finding Committee/Enquiry 
Committee should be set up to investigate the quality of R&R in all medium 
and major development projects undertaken in the last fifty years in 
Scheduled Areas and tribal-dominated districts of States without Scheduled 
Areas. This Committee should be mandated to suggest ways and means to 
deliver justice to the displaced families, who have not received any proper 
rehabilitation. This is essential, in view of the fact that, the new law has not 
taken cognizance of the backlog of displaced people, a majority of whom are 
tribal people. 

 

14. Myriad grassroot movements against exploitation of tribal people and other 
weaker sections hold the key to greater socio-economic justice. It would be 
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desirable if the State recognizes this and engages with democratic grassroot 
movements, instead of crushing these movements. 

 

15. Tribal people who have been displaced by conflict in Chhattisgarh and the 
Northeast should be rehabilitated by the State Government in their villages 
and provided facilities of housing, safe drinking water, health and education, 
skill development,  electricity supply, irrigation facilities, and agricultural  
inputs. It is for the State to take preventive action and ensure safety and 
prevent tribal land alienation in such areas. During a visit of HLC to Assam, 
civil society groups and representatives of Autonomous Tribal Councils 
emphasized that influx of outsiders was a real threat to the tribal 
communities. They also alleged that inter-tribal conflict was being instigated 
by outsiders. It is the responsibility of the State Government to take 
measures to prevent such conflicts. 

 

16. Under   the   ‘Coal  Bearing  Areas   (Acquisition and Development) Act, 1957, 
pattas/legal titles for houses allotted in resettlement sites are not issued to the 
displaced. As a result, the displaced lose their identity and are unable to 
access public facilities provided by the local administration, thereby facing 
difficulty in obtaining Caste/Tribe certificates. Further, there is no provision 
for payment of compensation before taking possession of land. The 
provision for returning land to original landholders post-mining is rarely 
complied with. Clearly, there is a need to make amendments in the Act. 

 

17. Development projects have opened up tribal areas leading to influx of people 
from outside the tribal region, seeking employment in various sectors. All 
this has resulted in increasing urbanization of tribal areas and immigrants, 
rather than tribals, have benefited from this. Consequently, the percentage of 
tribal population in some Scheduled Areas has declined, although 
historically, these areas were almost exclusively occupied by tribal people. 
Hence, it is recommended that there should be no reduction in the areas 
declared to be Scheduled Areas as this will harm the interests of already 
deprived tribal communities by diminishing their space and their resources. 
Rather, the representation of tribal communities should be enhanced and 
strengthened in the politico-administrative institutions within Scheduled 
Areas. 

 
18. Tribal people suffer predominantly from the phenomenon of poverty-

induced migration, also known as forced migration. An analysis of the 
Census data shows that there has been an occupational change and the 
number of tribal cultivators has reduced while the number of tribal marginal 
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workers has increased. Micro studies indicate the increase in 
seasonal/circulatory migration of tribal workers, which may help them to 
avoid starvation, but is not enough to improve their standard of living. 
Hence, it is recommended that: 

x The Census and National Sample Surveys should gather data on the 
phenomena of seasonal/circulatory migration, migration of children 
across social groups and poverty-induced migration.  

x Priority should be given to STs in settlement of ceiling surplus land 
and wasteland, investments to improve agriculture, support for high 
value horticulture, employment opportunities in rural areas, access 
to credit facilities and skill-development to rural youth for 
employment in labour-intensive manufacturing sector. 

x Complaints have been received that, due to seasonal migration of 
tribal people, they are not enumerated in the Census and therefore, 
Census data is not a true reflection of tribal population. This 
grievance requires to be redressed.  

x Apathy and incapacity of the State to implement the Inter-State 
Migrant Workmen (Regulation of Employment and Conditions of 
Service) Act, 1979, has led to exploitation of tribal migrant 
families. In particular, tribal women and children suffer greatly. 
There is a growing demand for enactment of a comprehensive 
Migrants Rights Legislation, which deserves serious consideration. 

 

19. Recommendations for measures to prevent illegal land alienation of tribal 
land are as follows: 

x In pursuance of the PESA, 1996, Land Transfer 
Regulations/Tenancy laws of all Schedule V Areas should be 
suitably amended to ensure Gram Sabha participation in the 
identification, investigation and restoration of lands to tribal 
people. Gram Sabhas require to be strengthened by State 
Governments to undertake these responsibilities. 

x Plenary powers could be given to Gram Sabhas to fight cases of 
tribal land alienation collectively, as an individual tribal cannot 
afford to face prolonged legal battles, given their socio-economic 
conditions. 

x The Gram Sabha should be empowered to restore the alienated 
land on detection, pending the long legal battle, in order to 
potentially discourage a prospective non-tribal buyer of land in 
Scheduled Areas. This needs to be legally examined. 
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x Care has to be taken to ensure that District Councils and State-
level Council do not have powers to dissolve Gram Sabhas or to 
dilute the powers and functions of the Gram Sabha 

x Legal loopholes and ambiguities in all Scheduled Area Land 
Regulations and Tenancy laws should be removed. For example, 
such a removal must ensure that tribal land is not transferred for 
purposes such as settlement of refugees, housing, etc.  

x There is a provision in the Andhra Pradesh Act, wherein 
immovable property of tribals can be mortgaged to banks and, in 
case of default, the property to be sold back only to tribal people 
or tribal cooperative societies exclusively formed by tribal people. 
This provision needs to be evaluated to explore replication in 
other Scheduled Area States. There is an urgency in doing so to 
meet the financial needs of tribal youth. 

x There is a presumption clause in the Andhra Pradesh Act that, 
until the contrary is proved, any immovable property in the 
Scheduled Areas and in possession of a person who is not a 
member of a Scheduled Tribe shall be presumed to have been 
acquired by the person or his predecessors through a transfer made 
to him by a member of a Scheduled Tribe. This clause should be 
examined by other States for adoption and inclusion in their laws. 

x Suitable amendments should be made in all land laws for 
protection of tribal land in Scheduled Area States to the effect that 
there should not be any time limit for restoring tribal land. 

x Suitable provision should be made in land laws so as to bring all 
benami transfers, transfers in the names of concubines, tribal 
servants or others into the purview to prevent fraudulent land 
transfer in Scheduled Areas. 

x The move to notify rural areas as urban areas in order to nullify 
PESA provisions should be stopped forthwith. Use of Master Plan 
in urban areas to alienate/displace tribal people from their land 
should be curbed.  

x Increased investment is required to be made by State 
Governments to provide legal aid to tribal petitioners so that they 
are in a position to hire competent lawyers to fight cases. The 
Government must also provide legal training, literacy and 
awareness programs for youth and women on State and customary 
laws contextualized with modernity processes, with the 
participation of NGOs.  

x Ultimately, it is the duty of State Governments, to ensure that all 
officials and lower-level functionaries do not connive in 
defrauding tribal people of their land. Regular monitoring at the 



413 

 

State and Central levels of disposal of cases and proactive efforts 
for restoration of tribal land is required. It is the responsibility of 
the State to address the problem of contradictory judicial 
pronouncements that jeopardize implementation of protective land 
laws by removing ambiguities in all relevant laws.   

 

 

Legal and Constitutional Issues 

1. The past twenty years have been dramatic in terms of the changes in the 
economy, and in the effect that economic policy has had on tribal 
communities. This has also been the period when laws, notably the Provisions 
of Panchayats (Extension to Scheduled Areas) Act, 1996 and the Scheduled 
Tribes and Other Traditional Forest Dwellers (Recognition of Forest Rights) 
Act, 2006, have been enacted which recognize autonomy and rights of tribal 
communities.  

 

2. The implementation of these laws is, however, sputtering and reluctant. The 
FRA framework includes provisions for: (i) recognition and vesting of rights 
(towards a secure tenure and livelihood/food security of the Scheduled Tribes 
and Other traditional forest dwellers), (ii) protection of the rights till the 
recognition and vesting process is completed, and (iii) control over forests of 
the local community and the Gram Sabhas. This framework, however, is 
missing from the process adopted for implementation of the law and the 
implementation structure does not have the necessary mechanisms and the 
vision to realize the objectives of the law. What is needed foremost is to 
strengthen the institutional system to support the process of implementation, 
including strengthening of the Gram Sabhas and FRCs, streamlining 
functioning of the sub-divisional and district level committees, strengthening 
the functioning of the state level monitoring committees and a dedicated 
structure within the nodal ministry (Ministry Of Tribal Affairs). 
 

3. The implementation of the community forest rights has hardly taken off. It 
needs to have a clear mechanism and plan for recognition of various 
community forest rights and rights of vulnerable communities such as PVTGs 
and pastoralist communities. 
 

4. The implementation of the protective provisions in the law and the process of 
recognition and assertion of forest rights is so far largely affected (obstructed) 
by contradictory processes like: diversion of forest land which, among other 
things, is displacing Scheduled Tribes/OTFDs and alienating their rights, 
displacement from the protected areas and Tiger Reserves, and displacement 
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due to intervention by the Forest Department through forceful plantation in the 
forest lands. While the protective clause under FRA is meant to prevent such 
cases of violation of forest rights, the implementation process has almost 
entirely ignored the protective parts of the law.  
 

5. The democratic structure in forests with the Gram Sabhas as laid out in the 
FRA faces great resistance from the current forest regime and the various 
forestry institutions and programs implemented by the Forest Department and 
the MoEF. In the Joint Forest Management program, for instance, the 
operation of working plans are found to be obstructing the process of assertion 
of rights by the Gram Sabhas. It is necessary to remodel the entire structure of 
forest administration, the Forest Department, the MoEF and its programs to 
complement and enable the control and management of forests by Gram 
Sabhas and local communities.  

 
6. The changed paradigm has not yet permeated administration, and projects and 

plans continue to approach forests as the exclusive domain of the state. This is 
resulting in multiple ways and situations in which the laws are subverted, and 
the rights of tribal communities denied. The exception to linear projects and 
the decisions of the Cabinet Committee on Investment illustrate the point. 
Such deliberate flouting of the law currently has no penalties attaching to it. 
Such penalties that will deter the breaching of the FRA need to be introduced. 

 

7. The FRA mandates the representation of women in Gram Sabha and in the 
other tiers prescribed by the law. Effective participation has, however, been 
elusive. Given the close relationship between forests, forest produce and 
women’s  lives,  there  is  work  to  be  done  to  turn  this  around. 

 

8. The difference between states of poverty and of vulnerability has been 
explored in the context of PVTGs. Access to resources in forests makes a 
difference in the extent of their vulnerability. Where there has been a depletion 
of forest cover, and the emphasis is on timber trees, the effect is to add to the 
vulnerability of PVTGs. Where, on the other hand, the resources are 
safeguarded and the community has access, the ability to prevent nutritional 
distress can be augmented. 

 

9. Displacement for creating Tiger Reserves and Elephant Corridors take away 
from the provisions that recognize that tribals need to be asked to be displaced 
only if co-existence is impossible and with Gram Sabha consent. The 
resettlement experience of those displaced speaks to continued marginalization 
of affected communities. This is a common tale, and that is the way it has 
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largely been through the years. Even where the decision to displace is taken 
reasonably and according to the process prescribed, the inability displayed in 
effecting rehabilitation has to be acknowledged. There is an urgent need to 
review the ability of administrators who are responsible for rehabilitation, and 
for revising the rehabilitation process. Failed rehabilitation has consequences 
that have been ignored for far too long. 

 

10. The import of PESA has not been internalized into administrative practice, and 
government officials including Forest Departments continue to deny access to 
tribals to that which is their right. Bureaucracies and judicial institutions need 
to be introduced to the changes that PESA has brought into administration and 
control in Fifth Schedule areas. 

 

11. An exercise to bring rules made by state governments in conformity with 
PESA needs to be undertaken. 

 

12. Government officials who were the agencies to prevent tribal loss of land are 
increasingly being seen to be negotiators on behalf of project authorities. This 
is a very disturbing trend, where the very authority who had been tasked with 
preventing land alienation from a tribal to non-tribals becomes an agent for 
effecting such alienation. This must be stopped.  

 

13. There have been recorded cases of Gram Sabha consent being fraudulently 
obtained or forged; such conduct must face penalties, and projects that proceed 
on the basis of consent so obtained cannot be allowed to proceed. If such 
consequences do not flow, there will be no incentive to refrain from such 
actions. 

 

14. Given the constitutional provision in Article 243-ZC, the creation of new 
Nagar Palikas or the extension of those already in existence in Fifth Schedule 
areas and tribal areas, as defined in the provision, must be preceded by a law 
made by Parliament, which sets out the exceptions and modifications from the 
chapter on Municipalities introduced by the 74thAmendment to the 
Constitution.   
 

15. The amendments proposed to PESA has an important component of prior 
informed consent. This is a necessary condition for the effective 
implementation of PESA. 
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16. There has been a proliferation of MoUs between states and companies that 
imposes responsibility on the state to facilitate various aspects of project 
clearances including in matters of environmental and forest clearances. 
Increasingly, the state undertakes to maintain law and order for the smooth 
execution of the project. These MoUs make the state a party to an agreement 
and take away the neutrality of the state. The idea such MoUs needs to be 
reviewed. Institutions such as the Cabinet Committee on Investment that set 
priorities and pursue them even where it is in direct breach of the law amounts 
to deliberate flouting of the law and such practices of expediency need be 
halted.  
 

17. Public policy and practice must draw on the iconic experience of Niyamgiri, 
and the adverse lessons from the Salwa Judum.  
 

18. The encounter of the tribal with criminal law has been one of the disturbing 
aspects in the past decade. Large numbers of tribals, men and women, are in 
jails   for  what  are   termed  ‘naxal  offences’.  There   is,  of  course,  no   legal basis 
for   terming   anything   a   ‘naxal   offence’. Others are charged in areas where 
there is resistance and protest against projects, provoking the assessment that 
the criminal law is being used as a tool of the state to suppress dissent. The 
acquittal rate is extraordinarily high, raising doubts about the use of criminal 
law. Yet, the years spent in jail, multiple charges that are imposed on the 
tribals and the charges on tribal leadership and on supporters have become the 
new normal. The committee is of the view that a Judicial Commission needs to 
be appointed to investigate cases filed against tribals and their supporters, only 
this will allay the concerns that have risen about the misuse of criminal law by 
the state. 
 

19. De-notified Tribes have been asking that steps be taken to remove stigma and 
prejudice from their lives. More specifically, the Habitual Offenders Act, 
which has served to continue to attach criminality to them, should be repealed. 
Anti-beggary laws render the talents that they possess, such as juggling and 
acrobatics, into punishable conduct; there are earnest demands for the repeal 
of these provisions in the law. Women bear the brunt of this attribution of 
criminality, and whole communities of women find themselves in prostitution 
without a choice. Complaints about police brutality including custodial rape 
were rife, speaking of lawlessness among the law enforcers. Such lawlessness 
is unacceptable and action must be taken in accordance with law. 
 

20. The Andaman Trunk Road which the Supreme Court ordered to be closed in 
2002 still continues to be open to traffic. Although there are formal directions 
against plying commercial traffic on the road, these have been observed only 
in the breach. Tourist vehicles including buses and taxis ply on this road. In 
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the past few years, the exploitation of Jarawas as a tourist attraction, and the 
sexual exploitation of the Jarawas has been recorded and reported on. The 
problem has however not abated. The Andaman Trunk Road will have to be 
closed if the Jarawas are to be protected from such unwelcome interest. DNA 
testing on Jarawas has been reported. Efforts to get the protocols used to 
ensure the consent of the indigenous population did not yield result. This 
becomes of especial significance in the context of the Human DNA Bill, 2012, 
which proposes the creation of DNA data bases. Informed consent is a 
necessary part of such exercises, also among the indigenous population. 
 

21. The persistence of bonded labour, and the trafficking, in large measure, of 
women from tribal areas needs a concerted effort to end it. The state has to 
take primary responsibility to identify, release and rehabilitate bonded labour, 
wherever they are found. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


